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DISTRICT- SONITPUR

IN THE COURT OF MUNSIFF NO. 1, SONITPUR, TEZPUR
PRESENT : Triza P Mazinder Baruah

                                  Misc(J) Case no. 82 of 2021
     (i/c- T.S 22/2019) 

- Versus -
   

Sl No.
of

Orders

Date Order Signature

25-04-2022 Both parties are represented.

The  instant  Misc  (J)  Case  has  been
registered  on  strength  of  petition  no.
2193/2021  filed  by  the  petitioner  under
Order XXII Rule 9 of Civil  Procedure Code
(CPC).

Heard. Perused.

Petitioner's  prayer  in  succinct  is  that
defendant  no.  2  Johan  Aind  in  the
corresponding title suit has expired and has
hence prayed for substitution of legal heirs
of the deceased defendant no. 2 and setting
aside the abatement against the deceased
defendant  no.  2  since  the  application  for
substitution of legal heirs could not be filed
in the statutory period. 

Perusal of the petition reveals that the said
defendant no. 2 expired on 14.10.2020 and
the application for substitution of legal heirs
was made on 28.10.2021. Thus, it is seen
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that  there  has  been  a  delay  beyond  the
statutory  period  of  90  days  prescribed
under  Article 120 of Limitation Act for filing
a prayer for substitution of legal heirs.

In the instant case petitioner has submitted
that the delay was on account of Covid-19
lockdown.

Petitioner  has  prayed  that  the  following
person  be  substituted  as  legal  heirs  of
defendant no. 2 as defendant no. 2.

Sandip  Aind,  aged  12  years,  resident  of
village  –  Bormata,  P.O-Naharbari,  P.S-
Jamuguri,  Mouza-Murhadol,  District-
Sonitpur, Assam.

As  per  Order  XXII  Rule  9(2)  of  Civil
Procedure  Code,  1908 the  plaintiff  or  the
person  claiming  to  be  the  legal
representative of a deceased plaintiff or the
assignee or the receiver in the case of an
insolvent plaintiff may apply for an order to
set aside the abatement or dismissal; and if
it is proved that he was prevented by any
“sufficient cause” from continuing the suit,
the Court shall set aside the abatement or
dismissal  upon such terms as  to  costs  or
otherwise as it thinks fit.

It  is  observed  in  Ram  Nath  Sao  V.
Goverdhan Sao, 2002 AIR SCW 978 (938)
The expression “sufficient cause” should not
be construed very strictly should, receive a
liberal   construction   so   as   to   advance
substantial  justice  when no  negligence  or
inaction or want of bonafide is imputable to
a party.
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Considering the prayer of the petitioner that
the  delay  in  filing  the  substitution
application is not deliberate but occasioned
by  Covid-19  lockdown.  It  is  deemed
sufficient cause to condone the delay and
set aside the abatement against  deceased
defendant no. 2 and allow the substitution
of the legal heirs as prayed for.

The said petition is hereby allowed and the
order of abatement is set aside.

The Misc(J) case is hereby disposed of.
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